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section, the discharger may request ap-
proval from the permit issuing author-
ity for a schedule of compliance. 

(4) A compliance schedule shall re-
quire compliance with WQBELs based 
on water quality criteria set forth in 
paragraph (b) of this section as soon as 
possible, taking into account the dis-
chargers’ technical ability to achieve 
compliance with such WQBEL. 

(5) If the schedule of compliance ex-
ceeds one year from the date of permit 
issuance, reissuance or modification, 
the schedule shall set forth interim re-
quirements and dates for their achieve-
ment. The dates of completion between 
each requirement may not exceed one 
year. If the time necessary for comple-
tion of any requirement is more than 
one year and is not readily divisible 
into stages for completion, the permit 
shall require, at a minimum, specified 
dates for annual submission of progress 
reports on the status of interim re-
quirements. 

(6) In no event shall the permit 
issuing authority approve a schedule of 
compliance for a point source dis-
charge which exceeds five years from 
the date of permit issuance, reissuance, 
or modification, whichever is sooner. 
Where shorter schedules of compliance 
are prescribed or schedules of compli-
ance are prohibited by law, those provi-
sions shall govern. 

(7) If a schedule of compliance ex-
ceeds the term of a permit, interim 
permit limits effective during the per-
mit shall be included in the permit and 
addressed in the permit’s fact sheet or 
statement of basis. The administrative 

record for the permit shall reflect final 
permit limits and final compliance 
dates. Final compliance dates for final 
permit limits, which do not occur dur-
ing the term of the permit, must occur 
within five years from the date of 
issuance, reissuance or modification of 
the permit which initiates the compli-
ance schedule. Where shorter schedules 
of compliance are prescribed or sched-
ules of compliance are prohibited by 
law, those provisions shall govern. 

(8) The provisions in this paragraph 
(e), Schedules of compliance, shall ex-
pire on May 18, 2005. 

[65 FR 31711, May 18, 2000, as amended at 66 
FR 9961, Feb. 13, 2001; 68 FR 62747, Nov. 6, 
2003; 78 FR 20255, Apr. 4, 2013] 

EDITORIAL NOTE: At 66 FR 9961, Feb. 13, 
2001, § 131.38 was amended in the table to 
paragraph (b)(1) under the column heading 
for ‘‘B Freshwater’’ by revising the column 
headings for ‘‘Criterion Maximum Con-
centration’’ and ‘‘Criterion Continuous Con-
centration’’; under the column heading for 
‘‘C Saltwater’’ by revising the column head-
ings for ‘‘Criterion Maximum Concentra-
tion’’ and ‘‘Criterion Continuous Concentra-
tion’’; and by revising entries ‘‘23.’’ and 
‘‘67.’’, effective Feb. 13, 2001. However, this is 
a photographed table and the amendments 
could not be incorporated into the text. For 
the convenience of the user, the amended 
text is set forth as follows: 

§ 131.38 Establishment of Numeric Criteria 
for priority toxic pollutants for the State 
of California. 

* * * * * 

(b)(1) * * * 
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* * * * * 

§ 131.40 Puerto Rico 
(a) Use designations for marine waters. 

In addition to the Commonwealth’s 
adopted use designations, the following 
waterbodies in Puerto Rico have the 

beneficial use designated in this para-
graph (a) within the bays specified 
below, and within the Commonwealth’s 
territorial seas, as defined in section 
502(8) of the Clean Water Act, and 33 
CFR 2.05–5, except such waters classi-
fied by the Commonwealth as SB. 

Waterbody segment From To Designated use 

Coastal Waters ........................ 500m offshore ........................ 3 miles offshore ..................... Primary Contact Recreation. 
Guayanilla & Tallaboa Bays .... Cayo Parguera ....................... Punta Verraco ........................ Primary Contact Recreation. 
Mayaguez Bay ......................... Punta Guanajibo .................... Punta Algarrobo ..................... Primary Contact Recreation. 
Ponce Port ............................... Punta Carenero ...................... Punta Cuchara ....................... Primary Contact Recreation. 
San Juan Port .......................... mouth of Rı́o Bayamón .......... Punta El Morro ....................... Primary Contact Recreation. 
Yabucoa Port ........................... Punta Icacos .......................... Punta Yeguas ........................ Primary Contact Recreation. 

(b) Criteria that apply to Puerto Rico’s 
marine waters. In addition to all other 
Commonwealth criteria, the following 
criteria for bacteria apply to the 
waterbodies in paragraph (a) of this 
section: 

Bacteria: The fecal coliform geo-
metric mean of a series of representa-
tive samples (at least five samples) of 
the waters taken sequentially shall not 
exceed 200 colonies/100 ml, and not 
more than 20 percent of the samples 
shall exceed 400 colonies/100 ml. The 
enterococci density in terms of geo-
metric mean of at least five represent-
ative samples taken sequentially shall 
not exceed 35/100 ml. No single sample 
should exceed the upper confidence 
limit of 75% using 0.7 as the log stand-
ard deviation until sufficient site data 
exist to establish a site-specific log 
standard deviation. 

(c) Water quality standard variances. 
(1) The Regional Administrator, EPA 
Region 2, is authorized to grant 
variances from the water quality 
standards in paragraphs (a) and (b) of 
this section where the requirements of 
this paragraph (c) are met. A water 
quality standard variance applies only 
to the permittee requesting the vari-
ance and only to the pollutant or pol-
lutants specified in the variance; the 
underlying water quality standard oth-
erwise remains in effect. 

(2) A water quality standard variance 
shall not be granted if: 

(i) Standards will be attained by im-
plementing effluent limitations re-
quired under sections 301(b) and 306 of 
the CWA and by the permittee imple-
menting reasonable best management 

practices for nonpoint source control; 
or 

(ii) The variance would likely jeop-
ardize the continued existence of any 
threatened or endangered species listed 
under section 4 of the Endangered Spe-
cies Act or result in the destruction or 
adverse modification of such species’ 
critical habitat. 

(3) A water quality standards vari-
ance may be granted if the applicant 
demonstrates to EPA that attaining 
the water quality standard is not fea-
sible because: 

(i) Naturally occurring pollutant con-
centrations prevent the attainment of 
the use; 

(ii) Natural, ephemeral, intermittent 
or low flow conditions or water levels 
prevent the attainment of the use, un-
less these conditions may be com-
pensated for by the discharge of suffi-
cient volume of effluent discharges 
without violating Commonwealth 
water conservation requirements to en-
able uses to be met; 

(iii) Human caused conditions or 
sources of pollution prevent the attain-
ment of the use and cannot be rem-
edied or would cause more environ-
mental damage to correct than to leave 
in place; 

(iv) Dams, diversions or other types 
of hydrologic modifications preclude 
the attainment of the use, and it is not 
feasible to restore the waterbody to its 
original condition or to operate such 
modification in a way which would re-
sult in the attainment of the use; 

(v) Physical conditions related to the 
natural features of the waterbody, such 
as the lack of a proper substrate, cover, 
flow, depth, pools, riffles, and the like 
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